Reply to Attn of:

National Aeronautics and Space Administration

Headquarters
Washington, DC 20546-0001

May 22, 2009
Office of Diversity and Equal Opportunity

TO: Officials-in-Charge of Headquarters Offices
Directors, NASA Centers

FROM: Assistant Administrator for Diversity and Equal Opportunity

SUBJECT:  Agency Procedures on Alternative Dispute Resolution in EEO Matters

The Office of Diversity and Equal Opportunity (ODEO) is pleased to provide the
enclosed document, NASA Procedural Requirements 3713.2, Alternative Dispute
Resolution in Matters Pertaining to Discrimination under 29 C.F.R Part 1614.

ODEO developed the NPR for several reasons. First, we believe Agencywide procedures
will ensure greater consistency through standard policy and practice in the use of ADR in
EEO matters. Second, the new procedures will promote best practices, such as the use of
ADR Management Teams at the Center level. Finally, the procedures will help us in our
efforts to increase utilization of ADR in EEO, consistent with the Administrative Dispute
Resolution Act of 1996 and U.S. Equal Employment Opportunity Commission (EEOC)
regulations and policies, among other authorities.

Under the NPR, Centers are required to develop Center ADR EEO procedures, consistent
with the NPR. These procedures should be forwarded to ODEO for concurrence no later
than August 11, 2009.

In addition, ODEO requests that Center Directors work with Center EO Directors to
ensure appropriate dissemination of this document. This would include, for example,
ensuring that the document or a link to the document is posted on appropriate Center
websites.

If you have any questions regarding this document, please direct them to Andrea
DeCoteau, Agency ADR Program Manager, at 202-358-1116.

Anda /{ weld ——

Brenda R. Manuel

cc:
EO/Diversity Directors and Managers
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Preface

P.1 Purpose

This NASA Procedural Requirements (NPR) applies to Alternative Dispute Resolution (ADR)
program activities in the Equal Employment Opportunity (EEO) context. The NPR establishes
procedures and operating principles for Agency-wide EEO ADR activities. These procedures
also are intended to ensure EEOC regulatory requirements and NASA policy directives are met
and to provide for consistency across NASA Centers. These procedures are not intended to
establish any rights to administrative or judicial review or to establish a remedy for any NASA

employee, applicant for employment, or other person separate from existing rights under
Federal laws and EEOC regulations.

P.2 Applicability

This NPR is applicable to NASA Headquarters and Centers, including Component Facilities.

P.3 Authority
a. Administrative Dispute Resolution Act of 1996, as amended, 5 U.S.C. § 571 et seq.
b. Federal Sector Equal Employment Opportunity, 29 C.F.R. Part 1614.

c. NPD 3713.6P, Delegation of Authority to Act in Matters Pertaining to Discrimination
Complaints Under 29 C.F.R. Part 1614.

d. NPD 2010.2C, Alternative Dispute Resolution (ADR).

P.4 Applicable Documents

a. Title VIl of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e-16 et seq.

b. Age Discrimination in Employment Act of 1967, as amended, 29 U.S.C. § 621 et seq.
c. Rehabilitation Act of 1973, as amended, 29 U.S.C. § 791 et seq.

d. Equal Pay Act of 1963, as amended, 29 U.S.C. § 206(d).

e. Older Worker's Benefit Protection Act of 1990, 29 U.S.C. § 621.

f. Civil Rights Act of 1991, 42 U.S.C. § 1981a.

g. NPD 3713.8A, Provision of Reasonable Accommodation for Individuals with
Disabilities.

h. NPR 3713.1A, Reasonable Accommodations Procedures.



i. U.S. Equal Employment Opportunity Commission (EEOC) Management Directive (MD) 110.

j. EEOC MD 715.

P.5 Verification/Measurement

a. Centers shall submit Center EEO ADR procedures along with any related informational
materials to the Office of Diversity and Equal Opportunity (ODEO) for concurrence within 90
days of the effective date of this NPR (see also Sec. 1.4.2 below).

b. Centers, in cooperation with ODEOQ, shall periodically evaluate the operations and success of
their EEO ADR program and engage in periodic data-gathering and other evaluation activities,
including submitting ADR activity information for annual reporting to the U.S. Equal Employment
Opportunity Commission (EEOC).

c. Centers shall distribute the “Evaluation Form” (see Appendix C, Form C.1) and the
“Mediator’s Evaluation Form” (see Appendix C, C.2) and collect these forms from each user of
the mediation process who voluntarily chooses to complete these forms. If a mediation
participant refuses to complete the evaluation, the Center should document the decision and
reasons given, if any.

d. Centers shall update the NASA Agency-wide complaints tracking system at the conclusion of

each mediation. ODEO shall use this data to monitor trends and determine the extent to which
EEO ADR assists in resolving disputes.

P.6 Cancellation
None.

IS/

Thomas Luedtke
Associate Administrator for
Institutions and Management



CHAPTER 1. Roles and Responsibilities

1.1 Assistant Administrator for Diversity and Equal Opportunity

1.1.1 The Assistant Administrator (AA) for Diversity and Equal Opportunity (EO) has the
authority to develop and administer effective and efficient Equal Employment Opportunity (EEO)
Alternative Dispute Resolution (ADR) programs and procedures consistent with existing laws,
regulations, Agency directives, and guidance.

1.1.2 Under NASA's policy pertaining to discrimination complaints, the AA for Diversity and
Equal Opportunity is responsible for:

a. The administration of an effective and efficient discrimination complaint program and ADR
procedures regarding EEO matters; and

b. Oversight of the informal (“pre-complaint”) stage of the discrimination complaint program and
direct responsibility for the formal complaint process.

1.1.3 The Office of Diversity and Equal Opportunity (ODEO) shall be responsible for ensuring
that there is an EEO ADR process in place at each Center and shall exercise oversight over the
Agency and Center EEO ADR procedures.

1.1.4 The AA for ODEO shall designate the Director, Complaints Management Division to
oversee the operation of the EEO ADR process.

1.2 Director, Complaints Management Division, ODEO

1.2.1 The Director, Complaints Management Division shall:

a. Provide oversight of the day-to-day operations of the EEO ADR process; and
b. Appoint and supervise the Agency ADR Program Manager.

1.3 Agency ADR Program Manager

1.3.1 The Agency ADR Program Manager shall be appointed by and reports to the
Director, Complaints Management Division, ODEO.

1.3.2 The ADR Program Manager shall administer the Agency’s EEO ADR program. In
this regard the ADR Program Manager shall:

a. Provide policy and operational guidance for the Center ADR Programs;
b. Develop training and provide technical assistance to the Centers; and
c. Provide informational materials on EEO ADR for dissemination Agency wide.

1.3.3 The ADR Program Manager shall be responsible for the day-to-day operation of
the EEO ADR formal process. In this regard the ADR Program Manager shall:




a. Consult and coordinate with Centers regarding the determination of whether to offer
mediation at the formal stage of the EEO complaints process;

b. Arrange for mediation at the formal stage of the process, including identifying a
mediator, providing the mediator with the names of the parties to determine whether
there is a potential or actual conflict of interest, contacting all the parties to the
mediation and providing them with the name of the mediator(s), and providing the
mediator with all pertinent documents needed to conduct the mediation; and

c. Determine, in consultation with the Center ADR Manager and the mediator, whether
mediation should be terminated by either party, for example, where there is
unreasonable delay or other evidence of lack of good faith on the part of either party.

1.4 Center Director

1.4.1 The Center Director shall be responsible for ensuring the effective functioning of
the EEO ADR program at the informal stage of the discrimination complaint process and
for ensuring appropriate coordination with ODEO at the informal and formal stages. The
Center Director or designee shall:

a. Ensure that the procedures set forth in this NPR pertaining to EEO ADR at the
Center level are carried out;

b. Designate a responsible official (Center EEO ADR Manager) for the Center EEO
ADR program;

c. Receive regular reports from the responsible official on the functioning of the Center
EEO ADR process; and

d. Decide to institute an EEO ADR Management Team based on information provided
(see Sec. 1.7, below).

1.4.2 Each Center shall be required to submit Center EEO ADR procedures along with any
related informational materials to ODEO for concurrence within 90 days of the effective date of
this NPR, consistent with P.5(a), Verification/Measurement, above. Any future modifications to
the procedures shall also be submitted to ODEO for concurrence prior to implementation.

1.5 Center Equal Opportunity (EO) Directors
1.5.1 NASA Center EO Directors' (EO Directors) shall:

a. Ensure the fair and efficient functioning of the informal EEO complaints process in
cooperation and coordination with ODEO and the Center Director;

b. Manage and direct the informal complaint process and advise employees about all aspects of
the EEO process, including ADR; and

' For purposes of this document, the term “Center EO Director” is always inclusive of the NASA
Headquarters EO Director.



c. Ildentify cases appropriate for mediation in consultation with Center EEO ADR Management
Teams where they exist, or where they do not exist, in consultation with appropriate officials,
such as the Chief Counsel or designee(s).

1.6 Center EEO ADR Managers

1.6.1 The Center EEO ADR Manager (ADR Manager) shall be appointed by the Center Director.
If a Center Director appoints an EO Director to this role, the EO Director shall serve as the ADR -
Manager or shall delegate the day-to-day functions.

1.6.2 The ADR Manager shall:

a. Work closely with Center management and the Center's EEO Office to administer the
Center's EEO ADR process, including carrying out specific roles and responsibilities
pertaining to EEO ADR at the informal and formal stages of the EEO complaints process as
identified in this NPR (Chapters 2, 3, and 4);

b. Identify cases appropriate for mediation in consultation with the Center EO Director, Center
EEO ADR Management Teams if they exist, or in consultation with appropriate officials,
such as the Chief Counsel or designee(s);

c. Arrange for mediation at the informal stage of the process, consistent with this NPR,
Chapter 3;

d. Develop EEO ADR procedures for the informal stage of the discrimination complaint
process that are consistent with Agency-wide EEO ADR policy, as well as the needs of the
particular Center;

e. Develop or utilize existing NASA communications materials to promote and advocate the
use of the EEO ADR process to resolve disputes;

f. Verify that Center managers, supervisors, and employees, as necessary, are appropriately
trained on the Agency and Center EEO ADR procedures, including periodic training in ADR
for Center employees likely to be involved in EEO ADR or dispute-related activities (such as
EEO personnel, Human Capital/Human Resources personnel, EEO ADR Team members,
Chief Counsel or General Counsel personnel, and managers who may serve as
management or resolving officials in disputes);

g. Coordinate with the Complaints Management Division, ODEO in its administration of the
EEO ADR process at the informal and formal stage of the discrimination complaints process
(see Chapters 2 and 4);

h. Report annually on the Center EEO ADR process to the AA for ODEO in accordance with
Preface P.5 of this NPR (Verification/Measurement);

i. Utilize forms contained in Appendix B to ensure consistency in the ADR process; and

J. Explore the need for an EEO ADR Management Team to facilitate the process and report
findings to the Center Director. To the extent an EEO ADR Management Team is used, the



Center ADR Manager will serve as team lead. EEO ADR Management Teams are
encouraged but not mandatory.

1.7 EEO ADR Management Team

1.7.1 if an EEO ADR Management Team is established at a Center, it shall be comprised of
representatives of the Center's Equal Opportunity (EO) Office, the Office of the General
Counsel or the Office of the Chief Counsel, and the Human Resources Office. Other Center
officials may be represented on the EEO ADR Team as deemed appropriate.

1.7.2 The EEO ADR Team shall:

a. Meet regularly to engage in open discussions regarding the nature of existing EEO
complaints and the most effective ADR methodology to address specific situations;

b. Assist in the identification of Management representative and settlement officials;
c. Assist the EO Director and/or ADR Manager in identifying cases appropriate for mediation;

d. Serve in an advisory role to management regarding problems identified in an organization;
and

e. Explore resolution options dealing with potential or actual disputes of an individual or
organizational nature.

1.8 Management representative

1.8.1 The Management representative shall be selected by the Center Director or his/her
designee.

1.8.2 The Management representative shall have authority and responsibility to negotiate in
good faith and shall have the option of discontinuing ADR after consultation with or on behalf of
management, if the representative determines that no option for resolution acceptable to NASA
can be developed.

1.8.3 The Management representative shall be, or shall have immediate access to, a person
delegated with authority to approve or enter into a settlement agreement binding on the Center
and Agency (see also “Settlement Official,” Sec. 1.9, below). Hence, the Management
representative and the Settlement Official may be the same individual.

1.8.4 However, no responsible management official or agency official directly involved in the
case shall serve as the person with settlement authority, i.e., where the responsible
management official is serving as the Management representative he/she shall not also serve
as the Settlement Official.

1.8.5 In addition, where the aggrieved individual or Complainant so requests, the Management
representative shall not be the responsible management official, i.e., the Agency official who



has been identified as allegedly being responsible for the matters raised by the aggrieved
individual (informal stage) or Complainant (formal stage).?

1.9 Settlement Official
1.9.1 The Settlement Official shall be selected by the Center Director or his/her designee.

1.9.2 Each Center shall designate a Settlement Official in advance of mediation or have a
standing Settlement Official.

1.9.3 The Settlement Official shall be a senior Agency representative who has been delegated
authority to enter into an agreement that is binding on the Center and Agency.

1.9.4 While the Settlement Official may be the Management representative, consistent with
Section 1.8.3 above, no responsible management official or Agency official directly involved in
the case shall serve as the person with settlement authority. Therefore, where the Management
representative is the responsible management official, the Management representative shall not
act as the Settlement Official. Nor shall the Settlement Official be the EO Director.

1.10 Neutral/Mediator

1.10.1 The Administrative Dispute Resolution Act (ADRA) of 1996 defines a neutral as “an
individual who, with respect to an issue in controversy, functions specifically to aid the parties in
resolving the controversy.” (For purposes of this NPR, the terms “neutral” and “mediator” are
synonymous).

1.10.2 As a matter of policy, it is highly encouraged that the Agency ADR Program Manager or
Center EEO ADR Managers obtain neutrals from sources external to the Center where the
dispute arose, e.g., Shared Neutral Program, other agencies, contract mediators, or similar
sources. However, EEQO personnel shall not serve as neutrals/mediators.

1.10.3 Each neutral used by NASA shall have been thoroughly trained and shall be well
experienced. See EEOC MD-110, Section IV (B), which discusses qualifications of neutrals.
Upon request, parties shall be provided with information on the neutral that the Center selects
for services in a given matter, and parties shall have the right to request a different neutral, for
example, where there is a concern raised regarding conflict of interest.

* Consistent with EEOC usage, the term “aggrieved” refers to the individual alleging harm with
respect to employment at the informal stage. The “complainant” is used to refer to an individual
who has filed a formal EEO complaint. (See also Appendix A, Definitions).



CHAPTER 2. ADR and Rights Under the Discrimination
Complaint Process

2.1 ADR Defined

2.1.1 ADR is any procedure used to resolve issues in controversy, including, but not limited to,
conciliation, facilitation, mediation, fact-finding, mini-trials, arbitration, and use of
ombudspersons, or any combination thereof.

2.1.2 At NASA, the most frequently used form of ADR is mediation. Mediation is commonly used
for individual disputes but also may be adapted to the needs of multiple participants with a
common dispute. Mediation is a process that uses a neutral mediator, who has no decision-
making authority (see this NPR, Chapter 4, Sec. 4.3). The mediator facilitates discussions
between the parties to a dispute in an effort to reach a mutually acceptable resolution.

2.2 Agency ADR Policy

2.2.1 It is NASA policy to maintain a productive work environment in which disputes can be
settled quickly by voluntary use of ADR. Utilization of EEO ADR procedures, when practicable
and appropriate, help to resolve disputes at the earliest stage feasible, by the fastest and least
expensive method possible, and at the lowest organizational level. EEO ADR procedures and
an increased understanding of the most effective use of such procedures, are intended to
enhance the operation of NASA’'s EEO ADR programs and better serve the workplace.

2.2.2 Consistent with this policy and applicable law, NASA shalli:

a. Ensure that its EEO ADR programs operate to facilitate creative, efficient, and
sensible outcomes in EEO disputes; and

b. Make maximum appropriate use of ADR to avoid EEO workplace disputes, effectively
resolve conflicts when they arise, and foster positive and creative ways for NASA's
workforce to deal with workplace challenges.

2.3 Notification of Rights Under the Discrimination Complaint Process

2.3.1 Individuals shall be informed of their opportunity to participate in ADR during EEO
counseling, which occurs within the informal or precomplaint stage of the process, when ADR is
deemed appropriate (see Chapter 3, Sec. 3.1). Consistent with these requirements, the EEO
Counselor shall inform individuals of these rights at the precomplaint stage.

2.3.2 ODEO shall inform them of these rights at the formal complaint stage.
2.3.3 EO Directors and ODEO shall also inform individuals that participation in the Agency EEO

ADR process shall not in any way diminish their rights to pursue claims under applicable laws
and regulations, if ADR is unsuccessful.



2.4 Voluntary Nature of ADR and Prohibition Against Coercion

2.4.1 EO Directors, ADR Managers, and ODEO shall ensure that EEO complainants (referred to
as “aggrieved individuals” at the informal stage) and Management representatives knowingly
and voluntarily choose to engage in ADR and may choose to withdraw from ADR at any time
without prejudicing the outcome of the informal or formal complaint process.

2.4.2 No one, including a neutral, may force or coerce participation or a particular
resolution for any party. Complainants also shall be informed that they may not lose their
right to pursue claims if ADR does not resolve the matter, providing they continue to
meet the regulatory timeframes for pursuing their complaints.

2.5 Effect of ADR Participation on Precomplaint Regulatory Timeframes

2.5.1 Pursuant to regulatory timeframes established under 24 C.F.R. Part 1614:

a. Within 30 days of the date the aggrieved person contacted the agency's EEO office to
request counseling, the EEO Counselor shall conduct the final interview with the aggrieved
person uniess the aggrieved person agrees in writing with the agency to postpone the final
interview and extend the counseling period for an additional period of no more than 60 days;
and

b. The aggrieved person shall be informed in writing by the Counselor, not later than the thirtieth
day after contacting the Counselor, of the right to file a discrimination complaint (unless the
aggrieved person has agreed to an extension of no more than 60 days).

2.5.2 However, where the aggrieved person chooses to participate in ADR, the precomplaint
processing period shall be extended for up to 90 days. If the claim has not been resolved before
the 90th day, the notice of the right to file a discrimination complaint shall be issued.

2.6 Management Participation

2.6.1 Management’s decision to participate in ADR requires managers to act in good faith to
reach a mutually acceptable resolution. However, the participating Management representative
shall have the option of discontinuing ADR after consultation with or on behalf of management if
the representative determines that no option for resolution acceptable to NASA can be
developed.

2.7 Instances Where EEO ADR May be Inappropriate

2.7.1 There are instances in which EEO ADR may not be appropriate or feasible. Accordingly,
the EO Director, in consultation with appropriate management officials, shall determine whether
a particular case is appropriate for EEO ADR.

2.7.2 Instances in which EEO ADR may be inappropriate include:

a. An allegation that fraud, waste, or abuse was committed by either party;

b. A case where a precedential decision is sought;

c. A case where violence is alleged:;
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d. Evidence that one of the parties is acting in bad faith, e.g., when one party mainly seeks
delay or appears to be using the process for discovery;

e. Certain types of harassment, e.g., threatened violence, stalking;

f. Instances where the complainant has filed multiple complaints in the past in which
resolution efforts have been unsuccessful; or

g. Situations where options are dictated or limited by law. (e.g., reinstating a NASA employee —
a decision to reinstate an employee where the final decision was made by another Agency
such as the Office of Personnel Management or the Merit Systems Protection Board.)

2.8 “Class Actions” and Multi-Party Disputes

2.8.1 In instances involving class actions or multi-party disputes and EEO ADR is desired and
deemed appropriate, ODEO shall make arrangements for EEO ADR, in collaboration with the
Center.

2.9 Confidentiality

2.9.1 The confidentiality of mediation proceedings is required by EEOC and the ADRA of 1996
(with certain limitations discussed in Sec. 2.9.2, below). Confidentiality is critical to parties’ trust
and their uninhibited, good faith participation in ADR. See also App. B, § B.2, “Agreement to
Mediate Form.”

2.9.2 Confidentiality is a critical component of ADR. The confidentiality provisions of the ADRA
of 1996, as amended, vary depending on such things as the type of ADR procedure used, the
number of parties participating, and the issues involved. ADRA, 5 USC § 574. Generally, the
dispute resolution communication, as defined by ADRA, 5 USC § 571(5), or any communication
provided in confidence to a neutral shall not be disclosed.

2.9.3 There are exceptions to this rule where disclosure would be permitted or required by law.
In order to determine whether information should be disclosed or withheld, NASA officials will
seek the advice of the Office of the General Counsel or the Office of the Chief Counsel (if at a
NASA Center or component facility) or the Counsel to the Inspector General (if in a matter
arising in the Office of the Inspector General) before taking action to release or deny information
that may be considered “confidential.”

2.10 Representation
2.10.1 EO Directors or ADR Managers shall advise aggrieved individuals that they have the

right to be represented during EEO ADR, providing the representative does not present a
conflict of interest, but that representation is not required for participation in EEO ADR.?

® Consistent with EEOC usage, the term “aggrieved”'refers to the individual alleging a harm with
respect to employment at the informal stage. The “complainant” is used to refer to an individual
who has filed a formal EEO complaint. (See also Appendix A, Definitions.)
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2.10.2 EO Directors or ADR Managers shall ensure (or require neutrals to ensure) that
representatives are informed about EEO ADR and that they understand that in EEO ADR
parties are encouraged to participate fully and have the right to speak for themselves.

2.10.3 EO Directors or ADR Managers shall ensure that Management representatives are
advised that they have the right to, and should consult with, the Office of the General Counsel or
the Office of the Chief Counsel or the Counsel to the Inspector General (if in a matter arising in
the Office of the Inspector General).

2.10.4 If an individual is represented by an attorney, the Office of the General Counsel or the
Office of the Chief Counsel shall be notified by the EO Director and/or ADR Manager and will
decide whether there shall be Agency legal participation in the mediation.

2.11 Reasonable Accommodation During EEO ADR and in Implementation of Settlement
Agreements for Disabled Employees

2.11.1 EO Directors and ADR Managers shall ensure that any party to the mediation with a
disability who wishes to participate in EEO ADR is provided with a reasonable accommodation if
requested. Examples:

a. A mobility-impaired person may need a mediation room that is wheelchair accessible;

b. A deaf or hard of hearing person may need a sign language interpreter or assistive device;
and

c. A p?rson taking medication for a psychiatric disability may need drinking water or frequent
breaks.

2.11.2 EO Directors or ADR Managers shall ensure that settlement agreements reached in EEO
ADR take into consideration and provide for reasonable accommodations as appropriate,
consistent with NASA policy and procedures on the provision of reasonable accommodation.

2.12 EEO ADR and Contract Employees

2.12.1 While NASA’s EEO complaint process is generally unavailable to nonNASA employees,
each Center shall reserve the right, at its discretion, to offer ADR in EEO cases involving non-
employees and NASA employees. The EEO ADR Management Team and Office of the Chief
Counsel or Office of the General Counsel shall be consulted about the use of EEO ADR under
these circumstances.

4 See also NPD 371 3.8A, Provision of Reasonable Accommodation for Individuals with
Disabilities; and NPR 3713.1A, Reasonable Accommodations Procedures.
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Chapter 3. ADR Informal Process

3.1 The NASA Centers administer ADR programs at the informal stage of the EEO complaints
process, with oversight from the Agency’s Office of Diversity and Equal Opportunity. This
chapter lays out the EEO ADR process at the informal stage.

3.2 Determining Appropriateness of Informal Complaint for Mediation

3.2.1 An individual who has sought EEO counseling shall be advised by the EEO
Counselor of the option to receive traditional counseling or the opportunity to participate
in ADR where the agency agrees to offer ADR in a particular case;” and

3.2.2 Center management, in consultation with the EO Director and/or the Center ADR
Manager, shall determine whether the informal complaint is appropriate for mediation.

3.3 Arranging for Mediation

3.3.1 While mediation may be productive at any time in the course of an EO dispute, mediation
shall be attempted as soon as reasonably possible after the alleged discriminatory event, once
an EEO Counselor has been contacted.

3.3.2 There may be time limits imposed by external processes (formal complaint filing, limits
related to the Merit Systems Protection Board, Office of Special Counsel, union grievance
processes, or others). While it is primarily the responsibility of affected parties to be aware of
applicable filing deadlines and procedures, the EO Director and/or ADR Manager shall take
reasonable steps to alert parties to the possibility of such limits.

3.3.3 The ADR Manager shall obtain the services of neutrals from sources external to the
Center where the dispute arose, e.g., Shared Neutral Program, other agencies, contract
mediators, or similar sources.

3.3.4. The ADR Manager shall identify a mediator and provide the mediator with the names of
the parties to determine whether there is a potential or actual conflict of interest.

3.3.5 Mediators in training shall be allowed to observe or comediate at the discretion of the ADR
Manager and with the advance consent of the parties.

3.3.6 The ADR Manager shall contact all the parties in the mediation and provide them with the
name of the mediator(s).

3.3.7 The parties shall have an opportunity to request another mediator if the mediator is not
acceptable to either party.

>EEOC Management Directive 110 states in this regard: Aggrieved individuals who seek pre-

complaint counseling must be fully informed of: 1) how the agency ADR program works; 2) the
opportunity to participate in the program where the agency agrees to offer ADR in a particular

case; and 3) the right to file a formal complaint if ADR does not achieve a resolution. MD 110,

Chap. 2, Sec. I(D).
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3.3.8 The ADR Manager shall provide the mediator with all pertinent documents needed to
conduct the mediation.

3.3.9 The mediator shall contact the ADR Manager to assist in coordinating the mediation
session(s).

3.3.10 The ADR Manager shall serve as the mediator’'s point of contact for onsite resources and
support, such as logistical arrangements and access to the Center.

3.4 Monitoring the Progress of the Mediation

3.4.1 The ADR Manager, if other than the EO Director, shall keep the EO Director apprised as
to the status of the mediation process.

3.4.2 The ADR Manager shall, in consultation with the EO Director, the mediator, and
management, determine whether mediation should be terminated, for example, due to
unreasonable delays or other evidence of lack of good faith by either party.

3.4.3 The complainant may also terminate the mediation and return to the EEO process at any
time.

3.5 Settlement

3.5.1 If settlement is reached through mediation, the terms shall be reduced to writing by the
mediator.

3.5.2 The Office of the General Counsel, the Office of the Chief Counsel, or the Counsel to the
Inspector General shall review the agreement for legal sufficiency prior to obtaining all
necessary signatures.

3.5.3 A representative of the EQ Office shall also review the settlement agreement for
conformance with EEO regulations and guidelines.

3.5.4 The settlement agreement shall be signed by the aggrieved individual and the settlement
official. (See Appendix C.3.)

3.5.5 The Management representative shall consult with officials in the EO office, Office of the
Chief Counsel, Office of the General Counsel, Counsel to the Inspector General, or Human
Resources of the Human Capital Office, or other site officials, as appropriate, during the course
of the settlement discussion.

3.5.6 Centers shall afford the aggrieved individual a reasonable opportunity to review the draft
agreement and consult with a legal or other representatives prior to finalizing the agreement.

3.5.7 The following language shall be included in all settlement agreements:
If [insert name of aggrieved/complainant] believes that NASA has not complied
with the terms of this agreement, she/he may request that the terms be

specifically implemented, or alternatively, that the complaint be reinstated for
further processing at the point ceased, in accordance with the procedures set
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forth in 29 C.F.R. §1614.504. Any such request must be made within thirty (30)
calendar days of the date s/he knew or should have known of the
noncompliance and must be forwarded to the DIRECTOR, COMPLAINTS
MANAGEMENT DIVISION, OFFICE OF DIVERSITY AND EQUAL
OPPORTUNITY, NASA HEADQUARTERS, WASHINGTON, D.C. 20546, with
an explanation as to why she/he believes that the agreement has not been
carried out.

3.5.8 If the complaint contains an allegation of age discrimination, the settlement agreement
must contain the appropriate settlement provisions required by the Older Workers Benefit
Protection Act (OWBPA). (See Appendix B.4.)

3.5.9 In the event the ADR Manager is aware of EEO complaints at other Centers by the same
individual, the ADR Manager shall inform the EO Director, the Office of the General Counsel or
the Office of the Chief Counsel, and the EEO ADR Management Team, where appropriate.
Accordingly, Centers shall, wherever possible, seek global settlement, e.g. multiple cases
involving the same aggrieved individual through the EEO ADR process.

3.5.10 The ADR Manager shall send a signed and dated copy of the settlement agreement to
the EO Director and the Director, ODEO Complaints Management Division within five business
days of the execution of the settlement agreement.

3.5.11 The Center EO Office shall be responsible for maintaining the original copy of the
settlement agreement and for providing copies to ODEO and the Office of the General Counsel
or the Office of the Chief Counsel.

3.5.12 The EO Director or the ADR Manager shall be responsible for ensuring that the terms of
the ADR settlement agreement are carried out in coordination with appropriate stakeholder
offices, such as the Office of the Chief Counsel and Office of Human Resources.

3.6 When Mediation Does Not Result in Settlement

3.6.1 If a resolution cannot be achieved, the mediator shall end mediation and notify the ADR
Manager who, in turn, shall advise the EO Director.

3.6.2 The aggrieved individual shall be referred back to the EEO counselor for a final interview
and given his/her notice of a right to file a formal EEO complaint.
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Chapter 4. ADR Formal Process

4.1. The Agency Office of Diversity and Equal Opportunity administers the Agency EEO ADR
program and the formal stage of the EEO complaints process. This chapter lays out the EEO
ADR process at the formal stage.

4.2 Determining Appropriateness of Complaint for Mediation

4.2.1 During the acceptance/dismissal stage of the complaint process, the Agency ADR
Program Manager (ADR Program Manager) shall coordinate with the Center management in
determining whether to offer mediation at the formal stage of the process.

4.2.2 Center management, in consultation with the EO Director and/or the Center ADR Manager
(ADR Manager), shall determine whether the formal complaint is appropriate for mediation.

4.3 Arranging for Mediation

4.3.1. The ADR Program Manager shall identify a mediator and provide the mediator with the
names of the parties to determine whether there is a potential or actual conflict of interest.

4.3.2 The ADR Program Manager shall contact all the parties to the mediation and provide them
with the name of the mediator(s).

4.3.3 The parties shall have an opportunity to request another mediator if the mediator is not
acceptable to either party.

4.3.4 The ADR Program Manager shall provide the mediator with all pertinent documents
needed to conduct the mediation. The mediator shall contact the Center ADR Manager to assist
in coordinating the mediation session(s).

4.3.5 The Center ADR Manager shall serve as the mediator’s point of contact for onsite
resources and support, such as logistical arrangements and access to the Center.

4.4 Monitoring the Progress of the Mediation

4.4.1 The ADR Manager, if other than the EO Director, shall keep the EO Director apprised as
to the status of the mediation process.

4.4.2 The ADR Program Manager shall, in consultation with the Center ADR Manager and the
mediator, determine whether mediation should be terminated due to unreasonable delays or
other evidence of lack of good faith by either party.

4.4.3 The complainant may also terminate the mediation and return to the EEO process at any
time.

4.5 Settlement

4.5.1 If settlement is reached through mediation, the terms shall be reduced to writing.
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4.5.2 The Office of the General Counsel, the Office of the Chief CoUnseI, or the Counsel to the
Inspector General shall review the agreement for legal sufficiency prior to obtaining all
necessary signatures.

4.5.3 The settlement agreement shall be signed by the complainant and the settlement official.
(See Appendix C.3.)

4.5.4 The Management representative shall consult with officials in the Center EO office, the
Office of the General Counsel, the Office of the Chief Counsel, the Counsel to the Inspector
General, Human Resources or Human Capital Offices, or other site officials, as appropriate,
during the course of the settlement discussion.

4.5.5 The Center ADR Manager shall send a signed and dated copy of the settlement
agreement to the Director, Complaints Management Division, ODEO and the EO Director within
five business days of the execution of the settlement agreement.

4.5.6 The following language shall be included in all settlement agreements:

If [insert name of aggrieved/complainant] believes that NASA has not complied
with the terms of this agreement, s/he may request that the terms be
specifically implemented, or alternatively, that the complaint be reinstated for
further processing at the point ceased, in accordance with the procedures set
forth in 29 C.F.R. §1614.504. Any such request must be made within thirty (30)
calendar days of the date s/he knew or should have known of the
noncompliance and must be forwarded to the DIRECTOR, COMPLAINTS
MANAGEMENT DIVISION, OFFICE OF DIVERSITY AND EQUAL
OPPORTUNITY, NASA HEADQUARTERS, WASHINGTON, D.C. 20546, with
an explanation as to why s/he believes that the agreement has not been carried
out.

4.5.7 If the complaint contains an allegation of age discrimination, the settlement agreement
must contain the appropriate settlement provisions required by the Older Workers Benefit
Protection Act (OWBPA). (See Appendix C.4.)

4.6 When Mediation Does Not Result in Seftlement

- 4.6.1 If a resolution cannot be achieved, the mediator shall end mediation and notify the Center
ADR Program Manager.

4.6.2 The Center ADR Manager shall advise the Agency ADR Program Manager that the
mediation effort did not result in settlement.

4.6.3 The complaint shall resume through the regular complaint process at the point where
processing ceased.
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APPENDIX A. Definitions

A.1 Aggrieved Individual — Refers to an individual who alleges a harm with respect to a
term, condition, or privilege of employment at the informal stage of the EEO process.

A.2 Alternative Dispute Resolution (ADR) - A method of resolving workplace disputes
without a legal determination by a court or an administrative body. At NASA, ADR will
normally take the form of mediation.

A.3 Complainant — An individual who has filed a formal EEO complaint.

A.4 EEO ADR Management Team - A group of individuals to whom a Center Director
has delegated authority to explore resolution options dealing with potential or actual
disputes of an individual or organizational nature.

A.5 Formal Complaint Process - A regulatory procedure for addressing allegations of
discrimination, which consists of: the filing of an EEO complaint; the acceptance/
dismissal of a complaint; the investigation of the accepted claim(s); and the election of
either an EEOC hearing or an Agency Final Agency Decision (FAD).

A.6 Informal or PreComplaint Process - A regulatory procedure for addressing
allegations of discrimination prior to the filing of a formal EEO complaint.

A.7 Management representative - A senior management official to whom the Center
Director or other appropriate management official has delegated authority to engage in
mediation.

A.8 Mediation - A voluntary and confidential process in which an impartial third party
assists disputants in finding a mutually acceptable solution to their dispute.

A.9 Mediator - A third party neutral who facilitates discussions between parties to a
dispute in an effort to reach a mutually acceptable resolution.

A.10 Neutral - An EEO ADR service provider such as a mediator, facilitator, or ombudsman.

A.11 Responsible Official - An Agency official who has been identified as allegedly being
responsible for the matters raised by the Complainant.

A.12 Settlement Official - A senior Agency representative who has been delegated
authority to enter into an agreement that is binding on the Center and Agency.
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APPENDIX B. Acronyms

B.1 Administrative Dispute Resolution Act of 1996 (ADRA).
B.2 Alternative Dispute Resolution (ADR).

B.3 Equal Employment Opportunity (EEO).

B.4 Equal Employment Opportunity Commission (EEOC).
B.5 Management Directive (MD).

B.6 Older Workers’ Benefits Protections Act of 1990 (OWBPA).
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APPENDIX C. Forms

This Appendix includes forms related to ADR which are recommended for use at all NASA
Centers. They include:

CA1
C.2
C3
C4
C5
C.6
C.7
C.8

C.9

Mediation Election Form.

Agreement to Mediate.

Sample Settlement Agreement.

Required language for settlement agreements involving age discrimination.
Evaluation for party comments on experience with mediation.

Evaluation for completion by mediators.

Form for reporting on compliance with terms of Settlement Agreements.
Reporting on Compliance with EEO Settlement Agreement.

Reporting on Compliance with EEO Settlement Agreement.
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Form C.1 — Mediation Election Form

National Aeronautics and Space Administration
Center
Office of Diversity and Equal Opportunity

Election of Mediation

To: [Complainant’s name]

Date:

From:

Subject: Opportunity to Elect Mediation

During the initial counseling session with the EEO counselor, you were advised that you
have the option of choosing to participate in mediation to attempt to resolve your
complaint of discrimination. Many employees and applicants for employment find
mediation to be a good way to develop an acceptable outcome that will resolve their
complaints.

If you do not choose mediation your complaint will continue in the regular informal
complaint process. If you do choose mediation and are unable to reach a resolution you
find acceptable within the ninety-day period allotted to that process, you will have lost no
rights -- your complaint will return to regular processing just as if mediation had not
occurred.

( ) Yes, | wish to participate in mediation of my EEO complaint.

( ) No,Ido not wish to participate in mediation.

[signature/date lines]

Please return this form to me as promptly as possible to the following address [insert
EEO Office Address here]:

21



Form C.2 “Agreement to Mediate”

AGREEMENT TO MEDIATE

This agreement concerns the EEO Complaint of , NASA
Docket No. . The parties signing below agree to engage in
mediation in good faith to explore issues and options in an attempt to resolve matters in
dispute. The parties agree to the following:

Mediation is voluntary and may be ended at any time by any party or the mediator(s).

The parties understand that the mediator(s) will not: decide anything; give legal .or other
professional advice; act as advocates for any party; or promote any particular outcome.
The role of the mediator(s) is to listen; help the parties clarify their issues, interests, and
concerns; and generally facilitate the parties’ negotiations.

The parties understand that mediation is a confidential process, except as specifically
provided in or waived in writing under applicable laws, and matters disclosed in
mediation cannot be used as evidence in any subsequent administrative or judicial
proceeding (except as such matters may be otherwise discoverable). The parties
specifically agree that such confidentiality extends to their joint meetings as well as their
private meetings with the mediator(s). In addition, until reduced in writing and signed by
all parties, all terms of any offers, options, and agreements made in connection with the
mediation are deemed nonbinding proposals and are confidential. A written agreement
reached through mediation and signed by all parties will not be confidential, unless the
parties specifically agree otherwise in writing. Confidentiality is not available and is
waived by everyone signing below as to: threats of imminent harm or incidents of
violence occurring during mediation, criminal acts or plans to commit criminal acts, and
fraud.

The mediator(s) will not voluntarily testify on behalf of any party. The parties agree not
to subpoena mediator(s) or the mediator(s) records. The parties understand that the
mediator(s) destroy their notes after the mediation and that any documents submitted to
the mediator(s) by any party are returned to the submitting party or destroyed. The
parties agree that the mediator(s) will not be held liable for any claim arising from the
mediation process. Where required by the court or administrative body referring the
dispute to mediation, the mediator(s) may submit a report to that court or administrative
body, but the report will contain only information as to: whether the parties attended
mediation, whether mediation has ended, and whether an agreement resolving the
dispute was reached or not.

If a settlement is reached, the agreement shall be reduced to writing and when signed
shall be binding upon the parties. If a settlement is not reached, the matter in dispute
will proceed as if mediation had not occurred.

Since the parties are negotiating concerning matters that affect their legal rights, the
parties have the right and opportunity to consult with legal counsel at any time and are
encouraged to do so.
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[signature/date lines for all persons attending the mediation]
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Form C.3 Settlement Agreement at the Informal Stage (Form C.5 Includes
Additional Clauses Needed for Age Discrimination Cases.)

Note: While this agreement has been reviewed and approved by the Office of General
Counsel, Center staff should seek Chief Counsel’s approval of the contents of particular
Settlement Agreements to assure the documents are sufficient to deal with Center needs
and the particulars of a given case.

SETTLEMENT AGREEMENT

SETTLEMENT AGREEMENT

In the matter of

NASA Docket Number (list informal and formal complaints
and other agencies’ docket numbers if global settlement.)

This Settlement Agreement (hereinafter "Agreement") is entered into by and between
(hereinafter "Aggrieved Individual") and National
Aecronautics and Space Administration (hereinafter "Agency" or "NASA") to make
full and final settlement of the matters raised in Aggrieved Individual’s Equal
Employment Opportunity (EEO) complaint (case numbers )
against the Agency.

In order to resolve the matters in dispute without further administrative processes,
litigation, expense, and delay, the Aggrieved Individual and the Agency agree as
follows.

Spell out terms of agreement.

Insert OWPBA language if a case in which the complainant is alleging age
discrimination.

By executing this Agreement, Aggrieved Individual agrees to withdraw his/her EEO
complaint No and any and all other pending complaints (set forth
with specificity: case numbers ) involving his/her employment with the
Agency. In addition, he/she also waives any and all rights to file complaints with, or
appeals to, the Equal Employment Opportunity Commission, the Merit Systems
Protection Board, the negotiated grievance process or other administrative fora, and
civil litigation arising out of matters or events prior to the execution of this
Agreement.
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This Agreement shall not constitute an admission of liability or fault on the part of

the Agency or its officers or employees. By withdrawing his/her complaint(s), the
Aggrieved Individual does not concede or admit that his/her allegations of
discrimination were without merit.

This Agreement may be used as evidence in a subsequent proceeding in which either of

10.

the parties allege a material breach of this Agreement.

By executing this Agreement, Aggrieved Individual acknowledges that he/she has
entered into this Agreement voluntarily and that the Agency has not imposed any
undue hardship, duress, or coercion in connection with the execution of this
document.

This Agreement represents and expresses the entire agreement between the Agency
and the Aggrieved Individual resolving the above-cited complaint(s) and fully
supersedes any and all prior agreements or understandings between the parties
pertaining to the subject matter hereof. If other promises, oral or written, have been
made, they are not binding. This document cannot be altered, modified, withdrawn,
rescinded, or supplemented in any manner after the date on which it becomes
effective unless mutually agreed in writing by all parties.

This Agreement shall be binding upon the Aggrieved Individual, as well as the
Aggrieved Individual's heirs, assigns, representatives, proxies, guardians, or any other
person or entity acting on behalf of, or at the behest of, the Aggrieved Individual's
heirs, assigns, representatives, proxies, or guardians.

The Aggrieved Individual expressly agrees not to use this Agreement and not to
permit any other person to use this Agreement in any judicial or administrative
proceeding as evidence of or to attempt to prove the existence of discrimination/
reprisal or other adverse action or prohibited personnel practice. Nothing in this
Agreement, however, shall prevent either party from pursuing the remedies set forth
in 29 CFR § 1614.504.

If the Aggrieved Individual believes that the Agency has not complied with the terms
of this Agreement, he/she may request that the terms be specifically implemented, or
alternatively, that the complaint be reinstated for further processing at the point
processing closed, in accordance with the procedures set forth in 29 CFR § 1614.504.
Any such request must be made within thirty (30) days of the date the Aggrieved
Individual knew or should have known of the noncompliance and must be forwarded
to the ASSISTANT ADMINSTRATOR FOR THE OFFICE OF DIVERSITY AND
EQUAL OPPORTUNITY, NASA HEADQUARTERS, WASHINGTON, DC 20546
with an explanation as to why he/she believes that the Agreement has not been carried
out.
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11. Each of the respective rights and obligations of the parties hereunder shall be deemed
independent and may be enforced independently, irrespective of any other rights and
obligations set forth herein.

12. The parties agree that any signatures affixed to this Agreement via photocopy or
facsimile are valid and enforceable as substitutes for original signatures.

13. In witness whereof, the Aggrieved Individual hereby executes this Agreement,
acknowledging that its terms and conditions have been fully understood and that an
adequate period of time has been afforded to allow consideration of said terms and

conditions.
Date
Aggrieved Individual
Date
Aggrieved Individual Representative
NASA Settlement Official Date
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Form C.4 Settlement Agreement at the Formal Stage (Form C.5 Includes
Additional Clauses Needed for Age Discrimination Cases.)

Note: While this agreement has been reviewed and approved by the Office of General
Counsel, Center staff should seek Chief Counsel’s approval of the contents of particular
Settlement Agreements to assure the documents are sufficient to deal with Center needs
and the particulars of a given case.

SETTLEMENT AGREEMENT

SETTLEMENT AGREEMENT

In the matter of

NASA Docket Number (list informal and formal complaints
and other agencies’ docket numbers if global settlement.)

1. This Settlement Agreement (hereinafter "Agreement") is entered into by and between
(hereinafter "Complainant") and National Aeronautics
and Space Administration (hereinafter "Agency" or "NASA") to make full and
final settlement of the matters raised in Complainant’s Equal Employment
Opportunity (EEO) complaint (case numbers ) against the
Agency.

2. Inorder to resolve the matters in dispute without further administrative processes,
litigation, expense, and delay, the Complainant and the Agency agree as follows.

Spell out terms of agreement.

Insert OWPBA language in cases in which age discrimination has been alleged.

3. By executing this Agreement, Complainant agrees to withdraw his/her EEO
complaint No and any and all other pending complaints (set forth
with specificity: case numbers ) involving his/her employment with the
Agency. In addition, he/she also waives any and all rights to file complaints with, or
appeals to, the Equal Employment Opportunity Commission, the Merit Systems
Protection Board, the negotiated grievance process or other administrative fora, and
civil litigation arising out of matters or events prior to the execution of this
Agreement.
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This Agreement shall not constitute an admission of liability or fault on the part of
the Agency or its officers or employees. By withdrawing his/her complaint(s), the
Complainant does not concede or admit that his/her allegations of discrimination
were without merit.

This Agreement may be used as evidence in a subsequent proceeding in which either
of the parties allege a material breach of this Agreement.

By executing this Agreement, Complainant acknowledges that he/she has entered into
this Agreement voluntarily and that the Agency has not imposed any undue hardship,

- duress, or coercion in connection with the execution of this document.

10.

11

This Agreement represents and expresses the entire agreement between the Agency
and the Complainant resolving the above-cited complaint(s) and fully supersedes any
and all prior agreements or understandings between the parties pertaining to the
subject matter hereof. If other promises, oral or written, have been made, they are not
binding. This document cannot be altered, modified, withdrawn, rescinded, or
supplemented in any manner after the date on which it becomes effective unless
mutually agreed in writing by all parties.

This Agreement shall be binding upon the Complainant, as well as the Complainant's
heirs, assigns, representatives, proxies, guardians, or any other person or entity acting
on behalf of, or at the behest of the Complainant's heirs, assigns, representatives,
proxies, or guardians.

The Complainant expressly agrees not to use this Agreement and not to permit any
other person to use this Agreement in any judicial or administrative proceeding as
evidence of or to attempt to prove the existence of discrimination/reprisal or other
adverse action or prohibited personnel practice. Nothing in this Agreement, however,
shall prevent either party from pursuing the remedies set forth in 29 CFR § 1614.504.

If the Complainant believes that the Agency has not complied with the terms of this
Agreement, he/she may request that the terms be specifically implemented, or
alternatively, that the complaint be reinstated for further processing at the point
processing closed, in accordance with the procedures set forth in 29 CFR § 1614.504.
Any such request must be made within thirty (30) days of the date the Complainant
knew or should have known of the noncompliance and must be forwarded to the
ASSISTANT ADMINSTRATOR FOR THE OFFICE OF DIVERSITY AND
EQUAL OPPORTUNITY, NASA HEADQUARTERS, WASHINGTON, DC 20546
with an explanation as to why he/she believes that the Agreement has not been carried
out.

. Each of the respective rights and obligations of the parties hereunder shall be deemed

independent and may be enforced independently, irrespective of any other rights and
obligations set forth herein.
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12. The parties agree that any signatures affixed to this Agreement via photocopy or
facsimile are valid and enforceable as substitutes for original signatures.

13. In witness whereof, the Complainant hereby executes this Agreement, acknowledging
that its terms and conditions have been fully understood and that an adequate period
of time has been afforded to allow consideration of said terms and conditions.

Date
Complainant

Date
Complainant Representative
NASA Settlement Official Date
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Form C.5 Lanquage to Include in Settlement Agreements for Cases Involving Age
Discrimination:®

Option A:

Complainant hereby acknowledges that the Agency has provided Complainant a
period of time not less than 21 days to consider the terms and conditions contained
in this Agreement prior to signing the Agreement.

OR --
Option B:

Complainant hereby acknowledges that he/she was fully informed by the Agency of
rights under the Age Discrimination in Employment Act and the Older Workers
Benefit Protection Act, including the right to a period of time not less than 21 days
to consider the terms and conditions contained in this Agreement prior to signing.
By signing this Agreement, Complainant acknowledges that he/she has knowingly
and voluntarily waived rights or claims under the laws above, in exchange for
consideration. Complainant affirms that this decision was made knowingly,
voluntarily, and without any undue hardship, duress, or coercion by the Agency or
its employees or representatives.

In all cases:

Complainant acknowledges that he/she was advised of the right to and advisability
of consulting with an attorney prior to signing this agreement. If Complainant had
already retained counsel, Complainant acknowledges that his/her attorney has
reviewed and explained the provisions of this Agreement to him/her and that the
Agency provided sufficient time for this purpose.

Complainant is hereby notified that the terms and conditions contained herein will
become binding and enforceable seven (7) calendar days following the date of
signing of this Agreement. At any time prior to expiration of this seven-day period,
Complainant may revoke this Settlement Agreement for any reason.

® The term “Complainant” is used throughout this sample form, denoting that the complaint was
settled at the formal stage. For cases involving age discrimination at the informal stage, the term
“aggrieved individual’ is used.
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Form C.6 -- Evaluation to be Distributed at the End of Mediation:

(Copies of the following evaluation form should be distributed to each person who
attended as a party or representative in mediation, along with an envelope in which to
return the evaluation form. The mediator should be told to gather the sealed envelopes
and submit them to the ADR Program Director. Generally, the parties should be asked to
complete the survey when mediation ends but before they leave the mediation site;
however, a party who wishes to submit the form later may do so (provide an envelope
addressed to the ADR Program Director).

MEDIATION PARTICIPANT SURVEY

To help NASA to continue to improve its ADR program and provide outstanding
customer service, we would appreciate your taking a few minutes to answer the
following questions. There is room at the end for comments, if you like. The information
below is confidential and will be used solely for program evaluation purposes. It is not
necessary to include your name unless you wish to do so.

In this mediation, | was the:
() Aggrieved Complainant
() Management representative
() A representative
() Other

Center where mediation occurred:

At which phase of the process is this mediation occurring?
() PreCounseling Stage
() Formal Complaint stage

The Process

1a. Prior to mediation, the opportunity for mediation was:
() Fully explained to me
() Adequately explained to me
() Poorly explained to me
() Not explained at all to me

b. Prior to the mediation, the mediation process was:
() Fully explained to me
() Adequately explained to me
() Poorly explained to me
() Not explained at all to me

2. The mediation was scheduled within:
() 5-15 days of the initial complaint
() 16-25 days of the initial complaint
() 26-35 days of the initial complaint
() 36 or more days of the initial complaint
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3. The mediator explained the mediation process to me in a way that allowed
me to fully understand the process.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

4. | had a full opportunity to present my views.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

5. If I had another dispute or problem like this one, | would want to try mediation
to resolve it.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

6. | would recommend mediation to others at the Center.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

If you disagree, please provide more information.

The Mediator

Name(s) of mediator(s):

7a. The mediator listened well.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree
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b. The mediator treated everyone fairly.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

8. The mediator remained neutral and impartial.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

9. The mediator worked with both sides to help reach a fair resolution.
() Strongly Agree
() Agree
() Disagree
() Strongly Disagree

10. | was treated with respect during the mediation.
() Strongly Agree ‘
() Agree
() Disagree
() Strongly Disagree

The Result
11. Please circle the appropriate answer:
a. Mediation is completed and we reached a resolution.
b. Mediation is still open or continued.
c. Mediation is completed, but we did not reach a resolution.
12. If you reached agreement, do you believe it is as fair and realistic as
reasonably possible?
() Yes
()No

If no, why not?

13. If no agreement was reached, do you believe the mediation was still helpful?

() Very Helpful

() Somewhat Helpful
() Slightly Helpful
() Not Helpful
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14. Do you have any comments that might help us improve this program?

Name and contact information (voluntary):

Thank you for taking your time to assist us in trying to continually improve our program.
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Form C.7 Evaluation for Completion by Mediators:

For the case you just completed, please answer the following questions (explain
your answers if needed in the space under each question):

a. After you were assigned this case, were you promptly given adequate
information by intake personnel on:
- Nature of case and issues? __yes __no
- Parties’ & representatives’ contact info? __yes __no
- Any special needs or issues? __yes __no

Comments:

b. Did you find intake personnel prompt and helpful regarding:
- Arranging place/space for mediation? __yes ___ no
- Providing forms, copying, and administrative help? __yes __ no
- Providing help/suggestions for travel and accommodations? __yes _ no____

Comments;

c. Did you find that the parties adequately understood their ADR options and had at
least a preliminary understanding of what ADR was about? _ yes _ no

Comments:

d. Please provide any other comments and suggestions for improvement in the
ADR program:

e. Name and contact information.

THANK YOU!
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Form C-8. Reporting on Compliance with EEO Settlement Agreement

OFFICE OF DIVERSITY AND EQUAL OPPORTUNITY

INFORMAL

Name:

Case #:

Full Compliance (on all terms)

Partial Compliance
Identify terms and state reason(s) for partiality:

Anticipated date for full compliance:

NonCompliance

Reasons for noncompliance:

*Attach report if necessary

ASA Form No. April 2009
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Form C-9. Reporting on Compliance with EEO Settlement Agreement

OFFICE OF DIVERSITY AND EQUAL OPPORTUNITY

FORMAL

Name:

Case #:

Full Compliance (on all terms)

Partial Compliance

Identify terms and state reason(s) for partiality:

Anticipated date for full compliance:

NonCompliance

Reasons for noncompliance:

*Attach report if necessary

NASA Form No. April 2009 . 37



